STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PAUL STI LL,
Petitioner,

VS.

Case No. 01-1033

NEW RI VER SOLI D WASTE

ASSOCI ATI ON and DEPARTMENT OF

ENVI RONVENTAL PROTECTI ON,

Respondent s.

N N N N N N N N N N N N

ORDER DENYI NG SANCTI ONS
UNDER SECTI ON 120. 569(2) (e)

On June 4-5, 2001, a final adm nistrative hearing was
held in this case in Gainesville, Florida, before J. Law ence
Johnston, Adm nistrative Law Judge (ALJ), Division of
Adm ni strative Hearings (DOAH). The issue for final hearing
was whet her the Departnent of Environnmental Protection (DEP)
shoul d grant an application filed by New River Solid Waste
Associ ation (NRSWA) to renew its permt for continued
operation of its landfill in Union County, including a permt
to construct and operate a bioreactor landfill systemin part
of the landfill.

On March 19, 2001, NRSWA filed a Mdotion to Dism ss
Petition for Adm nistrative Hearing and a Modtion for Attorney
Fees and Costs based on both Section 120.595(1) and Section

120.569(2)(e). (Citations to sections are to the 2000



codification of Florida Statutes.) There was no hearing or
ruling on the notion before final hearing.

On June 1, 2001, the parties filed a Joint Prehearing
Stipul ation, which identified as one of the issues of law to
be determ ned whether the prevailing party would be entitled
to attorney's fees under Chapter 403 and/or 120, Florida
Statutes. In addition, NRSWA's Motion for Attorney Fees and
Costs was |isted as a pending notion.

NRSWA' s PRO i ncluded a request for attorney's fees and
costs under Section 120.595(1) and Section 403.412(2)(f).
NRSWA di d not specifically renewits Mdtion for Attorney Fees
and Costs under Section 120.569(2)(e).

The requests nmade under Section 120.595(1) and Section
403.412(2)(f) were addressed and rul ed upon in the Recomended
Order. It is not clear whether NRSWA intended to preserve its
Motion for Attorney Fees and Costs under Section
120.569(2)(e). But if so, as indicated in the Recommended
Order, while Section 120.569(2)(e) and Section 120.595(1) are
simlar and related, the procedures (and, to sone extent,
substantive law) are different. Under Section 120.569(2)(e),

DOAH has jurisdiction to enter the final order. See Procacci

Comercial Realty, Inc. v. Dept. of Health and Rehab.

Services, 690 So. 2d 603, 606 (Fla. 1st DCA 1997); Dept. of

Heal th and Rehab. Services v. S.G, 613 So. 2d 1380, 1384-85




(Fla. 1st DCA 1993). The Recomrended Order reserved
jurisdiction to determ ne the request and enter the final
order under Section 120.569(2)(e).

Section 120.569(2)(e) provides that signatures on
pl eadi ngs, notions, or other papers certify that the signatory
has read the docunent and that "based upon reasonable inquiry,
it is not interposed for any inproper purposes, such as to
harass or to cause unnecessary delay, or for frivol ous purpose
or needl ess increase in the cost of litigation."

Case | aw holds that an objective standard is used to
det erm ne inproper purpose for the purpose of inposing
sanctions on a party or attorney under Section 120.569(2)(e)

and predecessor statutes. As stated in Friends of Nassau

County, Inc. v. Nassau County, 752 So. 2d 42, 49-51 (Fla. 1st

DCA 2000) :

In the sane vein, we stated in Procacc
Commercial Realty, Inc. v. Departnent of
Heal th and Rehabilitative Services, 690
So.2d 603 (Fla. 1st DCA 1997): The use of
an objective standard creates a requirenent
to nake reasonable inquiry regarding
pertinent facts and applicable law. 1In the
absence of "direct evidence of the party's
and counsel's state of m nd, we nust

exam ne the circunstantial evidence at hand
and ask, objectively, whether an ordinary
person standing in the party's or counsel's
shoes woul d have prosecuted the claim™

Id. at 608 n. 9 (quoting Pelletier v.

Zwei fel, 921 F.2d 1465, 1515 (11th
Cir.1991)). See In re Sargent, 136 F.3d
349, 352 (4th Cir.1998) ("Put differently a
| egal position violates Rule 11 if it 'has




"absolutely no chance of success under the
exi sting precedent."” ") Brubaker v. City of
Ri chmond, 943 F.2d 1363, 1373 (4th
Cir.1991) (quoting Clevel and Denmolition Co.
v. Azcon Scrap Corp., 827 F.2d 984, 988
(4th Cir.1987))."

* *

Vet her [ predecessor to Section 120.595(1)]
section 120.57(1)(b)5., Florida Statutes
(1995), authorizes sanctions for an initial
petition in an environnental case turns

: on the question whether the signer
coul d reasonably have concl uded that a
justiciable controversy existed under
pertinent statutes and regulations. |If,
after reasonable inquiry, a person who
reads, then signs, a pleading had
"reasonably clear legal justification" to
proceed, sanctions are inappropriate.
Procacci, 690 So.2d at 608 n. 9; Mercedes,
560 So.2d at 278.

In this case, Petitioner's verified Petition for
Adm ni strative Hearing was tested by NRSWA's Mdtion to Di sm ss
Petition for Adm nistrative Hearing filed on March 19, 2001,
and by DEP's Motion to Dism ss Verified Petition for
Adm ni strative Hearing filed on April 9, 2001. NRSWA's noti on

to dism ss was based on standing and res judicata. DEP' s

notion was based only on res judicata. The notions were heard

on April 25, 2001, and an Order Denying Motions to Dism ss was
entered on May 1, 2001.

On May 21, 2001, NRSWA filed a Mdtion in Limne.
Petitioner filed a response in opposition, and DEP filed a
response in support of the Mdtion in Limne. Essentially,

NRSWA and DEP sought to limt the issues for final hearing to



those identified in the Order Denying Mdtions to Disn ss as

reasons why the doctrine of res judicata did not bar the

Petition for Administrative Hearing. An Order Denying Mtion
in Limne was entered on May 31, 2001

The Order Denying Mdtions to Dism ss and Order Denying
Motion in Limne indicate that there was a "reasonably cl ear
l egal justification" for the verified Petition for
Adm ni strative Hearing. |In addition, on June 1, 2001, the
parties filed a Joint Prehearing Stipulation, which identified
three issues of fact and five issues of |law as remaining for
determ nation at final hearing.

The Order Denying Motions to Dism ss noted a di screpancy
bet ween all egations in the Petition for Adm nistrative Hearing
and Petitioner's argunent on the notions to dismss, and
Petitioner was instructed to amend his pleading if he intended
the Petition for Adm nistrative Hearing in this case to
chal I enge renewal of the nodified underlying landfill permt
under the standards of Rule 62-701.330(3)(a). (Citations to
rules are to the current Florida Adm nistrative Code.) On
May 8, 2001, an Anendnent to Petition for Adm nistrative
Hearing was filed clarifying Petitioner's challenge to renewal
of the nodified underlying landfill permt under the standards

of Rule 62-701.330(3)(a).



NRSWA never nmoved to dism ss or strike the amendnment. In
addition, NRSWA's Motion in Limne did not address the issue
raised in the amendnment. Finally, the Joint Stipulation
i ncluded as one of the issues for determ nation at final
heari ng whet her NRSWA provi ded reasonabl e assurance that its
renewal application conplied with Rule 62-701.330(3). These
ci rcunmst ances woul d suggest NRSWA's concession that the
Amendnment to Petition for Adm nistrative Hearing had a
"reasonably clear |legal justification."

I n addition, NRSWA never filed a notion for sanctions
under Section 120.569(2)(e) specifically directed to the
Amendnment to Petition for Adm nistrative Hearing. It also is
not clear that NRSWA intended the listing of its Mdtion for
Attorney Fees and Costs in the Joint Prehearing Stipulation as
a renewal of the notion with respect to the Anendnent to
Petition for Adm nistrative Hearing. (Indeed, as previously
indicated, it is not clear that NRSWA i ntended to renew or
preserve its Mtion for Attorney Fees and Costs at all.) But
even if that were NRSWA's intention, NRSWA waited until final
hearing to seek sanctions. For the reasons set out in

Mercedes Lighting and Electric Supply, Inc. v. Dept. of

Ceneral Services, 560 So. 2d 272 (Fla. 1st DCA 1990), the

delay in seeking sanctions also mlitates, in and of itself,



agai nst granting sanctions as to the Amendnent to Petition for
Adm ni strative Hearing.

It was held in Mercedes, at 276, that the case | aw
construing Rule 11 of the Federal Rules of Civil Procedure was
useful in applying a predecessor statute to Section
120.569(2)(e). The court went on to state:

The rule's proscription of filing papers
for an inproper purpose is designed to

di scourage dilatory or abusive tactics and
to streanline the litigation process. The
rule is ainmed at deterrence, not fee
shifting or conpensating the prevailing
party. In short, the key to invoking rule
11 is the nature of the conduct of counsel
and the parties, not the outcone.

Schwar zer, "Sanctions Under the New Feder al
Rule 11--A Closer Look," 104 F.R. D. 181,
185 (1985). A party seeking sanctions
under rule 11 should give notice to the
court and the offending party pronptly upon
di scovering a basis to do so. Advisory
Committee Note to Rule 11. If it may be
fairly acconplished, the court should then
pronptly punish the transgression. 1In re
Yagman, 796 F.2d 1165, 1183 (9th Cir. 1986).
See also, Otho Pharmaceutical v. Sona
Distributors, Inc., 117 F.R D. 170, 173
(S.D.Fla.1986). If an obvious and

recogni zabl e of fending pleading is filed,
the court at the very |east should provide
notice to the attorney or party that rule
11 sanctions will be assessed at the end of
the trial if appropriate. The purpose of
the rule--deterring subsequent abuses--is
not well served if an offending pleading is
fully litigated and the offender is not

puni shed until the trial is at an end. See
In re Yagnman, 796 F.2d at 1184-6; and Ortho
Phar maceutical, 117 F.R D. at 173.

One of the basic tenets of rule 11

enf orcenent appears to be, not

surprisingly, that a party is required to




take action to mtigate the anmpbunt of
resources expended in defense of the
of fendi ng pleading or notion. In his
article, Schwarzer comrents:

Normal |y, although not
necessarily always, a claimor
defense so neritless as to
warrant sanctions, should have
been susceptible to sunmary

di sposition either in the process
of narrow ng issues under Rule 16
or by motion. Only in the rare
case will the offending party
succeed in del ayi ng exposure of

t he basel ess character of its
claimor defense until trial.
Permitting or encouraging the
opposing party to litigate a
basel ess action or defense past
the point at which it could have
been di sposed of tends to

per petuate the waste and del ay
which the rule is intended to
elimnpate. It also underm nes
the mtigation principle which
shoul d apply in the inposition of
sanctions, limting recovery to

t hose expenses and fees that were
reasonably necessary to resist

t he of fendi ng paper.

Schwar zer, 104 F.R D. at 198.

|d. at 276-277.

For these reasons,

Recommended Order why, under the totality of the

ci rcumst ances,
participation
under Section

120. 569(2) (e)

it was not proven that Petitioner's
in this proceeding was for an inproper

120.595(1), grounds for sanctions under

in addition to those set out

in the

pur pose

Secti on

i kewi se were not proven. To the extent that it



was preserved, NRSWA's Mdtion for Attorney Fees and Costs from
Petitioner under Section 120.569(2)(e) is denied.
DONE AND ORDERED this 7th day of August, 2001, in

Tal | ahassee, Leon County, Florida.

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge
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Filed with the Clerk of the

Di vi sion of Adm nistrative Hearings
this 7th day of August, 2001.

COPI ES FURNI SHED

W Dougl as Beason, Esquire

Departnment of Environnmental Protection
3900 Commonweal t h Boul evard

The Dougl as Building, Mail Station 35
Tal | ahassee, Florida 32399-3000

Paul Still
Route 4 Box 1297H
Starke, Florida 32091

Jonat han F. Wershow, Esquire
Post Office Box 1260
Gai nesville, Florida 32602



